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Audio Troubleshooting

• No sound? Check if your speakers/headphones are plugged in, 
not muted, and connected properly.

• Using Bluetooth? Ensure it’s turned on and paired correctly.
• Test audio in Zoom: Settings > Audio > Test Speaker & 

Microphone.
• Update permissions: Ensure Zoom can access your microphone.
• Need help? Visit zoom.us/support for more troubleshooting.



Professional Certification Credits

• Reminder: We only offer professional 
certification credits for participants 
who attend the live webinar! 



Building Better Communities, 
Saving Special Places
We are Florida’s leading nonprofit 
advocate for sustainable 
communities
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state leaders, conservation and 
business groups

Educate, advocate and negotiate to 
protect Florida’s high quality of life



May 4, 1924 – April 13, 2012

Icon of comprehensive planning both in 
Florida and across the nation

Co-founder of 1000 Friends of Florida

To find out more, please visit:
1000friendsofflorida.org/dr-degrove
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Professional Certification Credits

For those that attend the live event, this webinar 
has been approved for credits for: 

• American Institute of Certified Planners 
(1.5 General, 1 Law CM # 929781) 

• Florida Bar (1.5 General CLE, #2410199N)

1000 Friends has not applied for credits for those who view this broadcast at a later time.

Find credits for past webinars at 1000fof.org/upcoming-webinars/credits 

https://www.planning.org/events/eventsingle/9297813/


Follow-up Survey, Certificate of Attendance

In the follow up email for the LIVE WEBINAR you will receive:
• A link to a brief survey to help us improve future webinars

You will also receive a certificate of attendance for this webinar, emailed 
to you within a couple of days post-webinar. Please email 
hbusch@1000fof.org if you do not receive a certificate within a week.

Information on professional certification credits for past webinars are available at
1000fof.org/upcoming-webinars/credits 

Email hbusch@1000fof.org with any questions about credits or your certificate.

mailto:hbusch@1000fof.org
mailto:hbusch@1000fof.org


Upcoming Webinars

Jan.

22

Feb.

19

• 2025 Florida Legislative Preview - (12:00 – 1:30 P.M. EST)

Dec.

11

• Live Local vs. Local Planning 

   - (12:00 – 1:30 P.M. EST)

Register for 
webinars here

1000fof.org/upcoming-webinars/

• Planning to Protect the Florida Wildlife Corridor 2.0 : 
What’s Sprawl Got to Do with It?- (12:00 – 2:00 P.M. EST)



Questions & Answers

Please submit questions for speakers using the Q&A button on 
your Zoom control panel. 
Keep questions succinct and, if possible, indicate who your 
question should be directed to.
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Richard Grosso, Esq.

Richard, currently President of Richard Grosso, P.A., is an accomplished lawyer and advocate with 
over 35 years of experience as a lawyer in environmental, land use, constitutional, and property 
rights law. He has worked extensively on the Comprehensive Everglades Restoration Plan, “carrying 
capacity” land use planning in the Florida Keys, climate and sea level rise sustainability issues in 
south Florida, and more. Mr. Grosso is a former Law Professor at the Shepard Broad College of Law 
at Nova Southeastern University in Ft. Lauderdale, Florida and was the former Executive Director 
and General Counsel of the Everglades Law Center, Inc. He is also a former Legal Director for 1000 
Friends of Florida, and attorney for the Florida Departments of Community Affairs and Environmental 
Regulation. Mr. Grosso has been widely recognized for his work on behalf of Florida's environment, 
including Audubon Florida's 2021 Everglades Champion Award, Lifetime Achievement Award (2010 
Fla. Bar, Environmental and Land Use Law Section’s Public Interest Environmental Conference), 
and more.



Alicia Gonzalez

A partner at Weiss Serota Helfman Cole & Bierman, Alicia Gonzalez represents clients 
in litigation involving real property and local governments. She also handles complex 
litigation involving acquisition and private property rights and governmental regulation 
of private property. Alicia has responded to and litigated various Bert Harris Act claims 
on behalf of government entities, all of which have had successful results, including two 
cases that have gone up on appeal. Alicia previously served as a Senior Attorney and 
an Assistant General Counsel for the Florida Department of Transportation. Her work is 
extensive and diverse – collaborating with transportation experts in many disciplines, 
including appraisal, engineering, land planning, construction, and architecture. Alicia 
has received awards including: Best Lawyers in America®, Real Estate Law, 2025, Fort 
Lauderdale Illustrated, “Top Lawyer”, 2021, and Florida Super Lawyers, Rising Star, 
2020-present.



Thomas Hawkins, J.D., A.I.C.P.

Thomas is a professor and director of the Environmental and 
Community Development Clinic at the University of Florida Levin 
College of Law. Thomas is also an AICP certified planner and was an 
Instructional Assistant Professor at the University of Florida’s 
Department of Urban and Regional Planning. In addition, he also 
previously directed lobbying and litigation for 1000 Friends of Florida as 
Policy and Planning Director. Thomas also served as a City 
Commissioner for the City of Gainesville for 6 years.



Presenters



Overview

• Impact on property rights more pronounced in policy & decision-making arena than in 
courts.  

• It’s ambiguous reduced threshold for a property rights violation is by degrees - not 
categorical.

• The relief it makes available to landowners is not necessarily financial but may instead 
consist of waivers of the government rules and requirements that threaten to violate an 
owner’s statutory property rights.  

• The threat of Harris Act claims is used as leverage by development applicants; An 
understanding of the Act’s substance, limitations & public interest  protections should 
make agencies less willing to accede to such threats and more willing to enact and enforce 
reasonable rules in the public interest.

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
Richard Grosso, Esq.
Richard Grosso PA



The Harris Act’s “Inordinate Burden” Standard

• Requires compensatory financial damages for regulation that “unfairly affects real 
property”, where owner proves with appraisals & other information the regulation is 
an “inordinate burden” on an existing use or a vested right. § 70.001(1), Fla. Stat.

• Claimant bears the burden of proof. Ocean Concrete, Inc. v. Indian River Cnty., 
Bd. of Cnty. Comm's,  241 So. 3d 181, 186 (Fla. 4th DCA 2018).

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
Richard Grosso, Esq.
Richard Grosso PA



• Definition of “inordinate burden” and “inordinately burdened”: 

“an action of one or more governmental entities has directly restricted or limited the use of real 
property such that the property owner is permanently unable to attain the reasonable, investment-
backed expectation for the existing use of the real property or a vested right to a specific use of 
the real property with respect to the real property as a whole, or that the property owner is left with 
existing or vested uses that are unreasonable such that the property owner bears permanently a 
disproportionate share of a burden imposed for the good of the public, which in fairness should 
be borne by the public at large.”  §70.001(3) (e), Fla. Stat.

• An “existing use” is:

“1. An actual, present use or activity on the real property, including periods of inactivity 
which are normally associated with, or are incidental to, the nature or type of use; or

2. Activity or such reasonably foreseeable, nonspeculative land uses which are suitable for 
the subject real property and compatible with adjacent land uses and which have created an 
existing fair market value in the property greater than the fair market value of the actual, 
present use or activity on the real property.” Section 70.001(b) 

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
Richard Grosso, Esq.
Richard Grosso PA



• Definition tracks closely the case law interpreting constitutional property 
rights, which requires compensation when regulation “goes too far”, in that it:

(1)prevents an owner from attaining “reasonable, investment - backed expectation”, 

(2)limits a vested right,  or

(3)has such an adverse impact on the landowner that “justness and fairness require 
the burden to be borne by the public at large.”  

• Constitutional takings cases involve “essentially ad hoc factual inquiries” - 
there is no “set formula” or “mathematically precise variables”, but instead 
“important guideposts” & “careful examination ... of all the relevant 
circumstances.”

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
Richard Grosso, Esq.
Richard Grosso PA



• Harris” Act entitles landowners to compensation only when regulation 
creates an “inordinate burden.”

• Not just any “burden” requires compensation or justifies relief.

• Act’s ambiguity stems from its stated intent to provide landowners with 
greater rights than they possess under the state and federal constitutions:

“This section provides a cause of action for governmental actions that 
may not rise to the level of a taking under the State Constitution of the 
United States Constitution.” § 70.001(1), Fla. Stat.

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
Richard Grosso, Esq.
Richard Grosso PA



• But judicial decisions have largely tracked constitutional “takings” law when applying 
“inordinate burden”  definition, as that definition largely mirrors judicial takings precedent.

➢Karenza Apartments, LLP v. City of Miami, 347 So. 3d 431 (Fla. 3d DCA 2022), review 
denied, SC22-914, 2022 WL 17175593 (Fla. Nov. 23, 2022) … City might have violated Harris 
Act; reversed trial court judgment without a trial.

- Decision influenced by “the amended ordinance's sole carve-out of Karenza's property from 
the Geographical Area” where murals are allowed, with the result that its “ability to host 
advertising murals was effectively eliminated despite being similarly situated to neighboring 
properties in both location and structural ability to host murals.”  

- Given the Legislative intent of the Harris Act to provide relief to landowners when government 
regulation “unfairly affects real property”, this decision is strong message to regulators to be 
mindful of the need to have a non- arbitrary, rational basis, for the delineation of zoning 
boundaries or the approval of certain permit applications and the denial of others. 

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
Richard Grosso, Esq.
Richard Grosso PA



➢Judicial discussion of difference between constitutional & Harris Act Violations:

• Jamieson v. Town of Fort Myers Beach, 352 So. 3d 1260 (Fla. 2d DCA 2022):

 - An owner can have an existing use & a reasonable, investment-backed 
expectation, despite a known land use designation, where the land is surrounded by 
more intensely - zoned land.

- Based on Harris Act definition of “existing use”:

“Activity or such reasonably foreseeable, nonspeculative land uses which are 
suitable for the subject real property and compatible with adjacent land uses 
and which have created an existing fair market value in the property greater than 
the fair market value of the actual, present use or activity ….” § 70.001(b), Fla. Stat.

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
Richard Grosso, Esq.
Richard Grosso PA



• Harris Act vested rights provision essentially the same as the judicial caselaw on vested rights.  

City of Jacksonville v. Coffield, 18 So.3d 589, 595 (Fla. 1st DCA 2009)

• Citrus County v. Halls River Development, Inc., 8 So. 3d 413, 426 (Fla. 5th DCA 2009):

- Under Harris Act, a local government is precluded from changing allowable land uses when 

property owner:

 (1) relying in good faith 

 (2) upon some act or omission of the government 

 (3) has made such a substantial change in position or incurred such extensive obligations 

and expenses hat it would be highly inequitable and unjust to destroy the rights that the owner has 

acquired.”  

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
Richard Grosso, Esq.
Richard Grosso PA



➢  Harris Act does not prohibit a reduction in allowable uses or density / 
intensity. 

• Brevard County vs Waters Mark Development Enterprises, LC, 350 So.3d 395 
(Fla. 5th DCA 2022):

“a change in land use which impacts an ‘existing use’ does not necessarily 
equal an "inordinate burden."

➢ Under Florida vested rights decisions, a landowner has no vested right to the 
continuation of existing planning or zoning allowances. Glisson v. Alachua 
County, 558 So. 2d 1030 (Fla. 1st DCA 1990); Lee County v Morales, 557 So.2d 
652 (Fla. 2nd DCA 1990)

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
Richard Grosso, Esq.
Richard Grosso PA



Heavily Regulated Property

Brevard County vs Waters Mark Development Enterprises, LC, 350 So.3d 395 (Fla. 5th DCA 2022):

“An inordinate burden is defined as ‘an action of one or more governmental entities [that] has 
directly restricted or limited the use of real property such that the property owner is permanently 
unable to attain the reasonable, investment-backed expectation for the existing use of the real 
property ....’ § 70.001(3)(e) 1., Fla. Stat. (2012). This is akin to a causation requirement that each 
landowner must prove to prevail. If Waters Mark could not have developed the proposed 
residential subdivision for other reasons, then the County did not cause an ‘inordinate 
burden.’”

[…]

“if Waters Mark could not have developed … for other reasons, then [its] expectation to the 
develop … was unreasonable. [….] Where unrelated physical or regulatory barriers stand in 
the way of a landowner's intended development, it cannot be said that [it’s] investment-backed 
expectation is reasonable.

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
Richard Grosso, Esq.
Richard Grosso PA



• Fla appellate courts have only confirmed one Harris Act violation, but 
overturned several lower court rulings that the Act had been violated. See e.g., 
Town of Ponce Inlet v. Pacetta, LLC, et al, 120 So. 3d 27 (Fla. 5th DCA 2013).  
See also, M&H Profit, Inc. v. Panama City, 28 So.3d 71(Fla. 1st DCA 2009); 
Holmes v. Marion County, 960 So.2d 828 (Fla. 5th DCA 2007); Jacksonville v. 
Coffield, 18 So.3d. 589 (Fla. 1st DCA 2009).

 

• Lone case where an appeals court found a violation involved a set of actions 
by the local government that clearly trampled on a landowner’s vested rights.  
Ocean Concrete, Inc. v. Indian River County, 241 So. 3d 181 (Fla. 4th DCA 2018). 

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
Richard Grosso, Esq.
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• Harris Act creates no property right to increased zoning – even where such an increase would 
not violate the maximum uses and densities allowed by a local comprehensive the plan. Citrus 
County v. Halls River Development, Inc., 8 So. 3d 413, 421 (Fla. 5th DCA 2009). 

• There is no Harris Act –protected reasonable, investment-backed expectation in developing 
land that had been designated a natural reserve for years prior to the plaintiff’s suit. Id at 995. 
Palm Beach Polo, Inc. v. Village of Wellington, 918 So.2d 988, 995 (Fla. 4th DCA 2006).

• Under the Harris Act, a person who bought land subject to an existing restriction has a less 
weighty claim to an “investment-backed expectation for the existing use of the real property or a 
vested right to a specific use of the real property”.  Mojito Splash, LLC v. City of Holmes Beach, 326 
So.3d 137 (Fla. 2d DCA 2021); Jamieson v. The Town of Fort Myers Beach, 352 So. 3d 1260 (Fla. 2d 
DCA 2022)

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
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• Assuming the allowable uses at the time of purchase are reasonable and not an “inordinate 
burden”, the Harris Act creates no right to an increase in what can be developed on private 
property. It requires compensation only when a landowner can prove that regulation “has 
inordinately burdened an existing use of real property or a vested right to a specific use of real 
property….” §70.001 (2), Fla. Stat.  In Fla., a landowner has no property or right to a 
comprehensive plan amendment.   Martin County v. Yusem, 690 So. 2d 1288 (Fla. 1997); Martin 
County v. Section 28 Partnership Ltd., 772 So. 2d 616 (Fla. 4th DCA 2000)

• Given the role of prior approvals in establishing landowner expectations, local governments 
to be cautious in approving land use (comprehensive plan) plan  amendment to increase 
allowable uses or density on a parcel of land.  

• Doing so may increase the ability of nearby owners to demand the same under threat of a 
Harris Act claim. 

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
Richard Grosso, Esq.
Richard Grosso PA



Harris Act Settlements 

• A central feature of the Act is to authorize agencies to grant waivers from the 
statutes & rules that would otherwise inordinately burden private property, so as to 
avoid a Harris Act violation. 

• Act “provides for relief, or payment of compensation” when a regulation 
unfairly affects real property. § 70.001 (1), Fla. Stat. 

• Requires landowner that claims a regulation violates the Act to first file a pre-suit 
claim with the agency to give the agency an opportunity to determine whether the 
claim is bona fide, and, if so, to provide relief from the regulation so as to avoid 
the violation. § 70.001(4)(a), Fla. Stat

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
Richard Grosso, Esq.
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Harris Act Settlements 

Agency then has 90 days, which can be extended by mutual agreement to 180 days, “to effectuate:

1. An adjustment of land development or permit standards or other provisions controlling the 
development or use of land.

2. Increases or modifications in the density, intensity, or use of areas of development.

3. The transfer of development rights.

4. Land swaps or exchanges.

5. Mitigation, including payments in lieu of onsite mitigation.

6. Location on the least sensitive portion of the property.

7. Conditioning the amount of development or use permitted.

8. A requirement that issues be addressed on a more comprehensive basis than a single proposed use or 
development.

9. Issuance of the development order, a variance, a special exception, or any other extraordinary relief.

10. Purchase of the real property, or an interest therein, by an appropriate governmental entity or 
payment of compensation.

11. No changes to the action of the governmental entity.” Section 70.001(4)(a), Fla. Stat.

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
Richard Grosso, Esq.
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Harris Act Settlements 

• For example, in order to settle a valid Harris Act claim, a local government may 
issue a development order that is inconsistent with its Comprehensive Plan, which 
would otherwise be strictly prohibited. See §§163.3161(5), 163.3194(1) & (3), and 
163.3215, Fla. Stat.

• Key takeaway is that local governments and other agencies should not 
compromise their generally – applicable standards for fear of Harris Act 
liability… the option always remains to grant a waiver from those standards 
in the relatively rare instances where the application of those standards to a  
specific landowner would cause an inordinate burden.

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
Richard Grosso, Esq.
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Harris Act Settlements 

• Act places limits on the extent of the waivers that may be granted and makes any such 
settlement subject to approval by a local circuit court judge to ensure that Harris Act 
settlements are not mis-used as a work-around for agencies and applicants to agree to violate 
otherwise applicable legal standards.

• Section 70.001 (4)(d)(1), Fla. Stat.: settlement agreement must:

 (1) be limited to the real property affected by the challenged government action; and 

 (2) grant a remedy only to the extent necessary to avoid an undue burden on the 
 landowner.  

“the relief granted shall protect the public interest served by the regulations at issue and be the 
appropriate relief necessary to prevent the governmental regulatory effort from inordinately 
burdening the real property.”

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
Richard Grosso, Esq.
Richard Grosso PA



Harris Act Settlements 

• A proposed settlement agreement “which would have the effect of contravening the application of a 
statute as it would otherwise apply to the subject real property” must to submitted to a local circuit 
court by way of a joint action by the agency and the landowner “to ensure that the relief granted 
protects the public interest served by the statute at issue and is the appropriate relief necessary to prevent 
the governmental regulatory effort from inordinately burdening the real property.”  §70.001 (4) (d)2, 
Fla. Stat.

• Because the Harris Act is a statutory waiver of (and in derogation of) common law sovereign immunity, 
it must be read narrowly and strictly construed, including its allowance for waivers of other laws. 
See § 70.001(13), Fla. Stat.; City of Jacksonville v. Smith, 159 So. 3d 888, 894 (Fla. 1st DCA 2015); 
Accord, Mojito Splash, LLC v. City of Holmes Beach, 326 So. 3d 137, 140 (Fla. 2d DCA. 2021); Dhbh 
Atl. LLC v. City of Delray Beach, 334 So. 3d 332, 336 (Fla. 4th DCA 2022); Spangler v. Fla. State 
Turnpike Auth., 106 So.2d 421, 424 (Fla.1958); Blair v. City of Clearwater, 196 So. 3d 577, 581 (Fla. 
2nd DCA 2016); Tampa Hillsborough County Expressway Auth. v. K.E. Morris Alignment Serv., Inc., 
444 So. 2d 926, 928 (Fla. 1984)

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
Richard Grosso, Esq.
Richard Grosso PA



Scope of Available Waivers

• Authorizes relief to a landowner “[w]hen a specific action of a governmental entity has inordinately 
burdened an existing use of real property ….” §70.001 (2), Fla. Stat. 

• Section 70.001 (4)(d)(1), Fla. Stat.  authorizes a governmental entity to enter into a settlement agreement 
“which would have the effect of a modification, variance, or a special exception to the application of a rule, 
regulation, or ordinance as it would otherwise apply to the subject real property ….” 

• Section 70.001 (4) (d)1, Fla. Stat. requires that “the relief granted shall … be the appropriate relief 
necessary to prevent the governmental regulatory effort from inordinately burdening the real 
property.”).

• The term “real property”: “includes only parcels that are the subject of and directly impacted by the 
action of a    governmental entity. §70.001 (3) (g), Fla. Stat. See also §70.001 (2), Fla. Stat.

The literal and strict meaning of this limited grant of authority for legal waivers to avoid a Harris Act 
violation strongly suggests that no such waivers may be granted for other property owned or controlled 
by the landowner. 

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
Richard Grosso, Esq.
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Harris Act Settlements 

• Chisholm v City of Miami Beach, 830 So.2d 842 (Fla. 3rd DCA 2002):

Rejected a Harris Act settlement purporting to approve a development project 
without meeting City Code requirements as “unjustified and illegal”. 

The trial judge “rejected an attempt by a hotel owner and the City of Miami Beach 
to grant totally unjustified and illegal height variances through the device of a 
‘sweetheart settlement’ of a spurious action by the hotel owner against the City.

THE BERT J. HARRIS ACT:  THE LAW AND THE LORE
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Harris Act Conclusions

• Sets a bar for the granting of relief to landowners that is higher than is often assumed.

• Doesn’t require agencies to approve all requests comprehensive plan amendments, development orders or permits. 

• Does not necessarily require compensation of increased regulatory limits; protects landowners against “undue” or 
“unfair” burdens, not against reasonable even increased regulation. 

• Existing or vested uses upon which a landowner can base a claim cannot be speculative. 

• Agencies can avoid unduly burdening real property by granting limited waivers from the laws and rules that cause 
the burden – but only to the extent necessary to avoid the violation. 

• Act precludes the use of Harris Act settlements as a mechanism to contractually agree to the issuance of approvals 
that are not truly necessary to avoid a property rights violation.

• Emphasis is on fairness in how landowners are treated. 

• Creates limited allowance for agencies to modify actions in individual cases where a strict application of their laws 
and rules would, based on demonstrated facts and valid appraisals, unduly burden an individual property owner.  

• Agencies should not water down their generally applicable development standards out of a fear of Harris Act 
liability, as the Act allows waivers of those standards in those rare situations wherever their application would truly 
inordinately burden a specific parcel of land.
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Legal Strategies & Real-World 
Application of the Bert Harris Act

1. Procedures and Timeframes Under the Act

2. Common Misconceptions about the Act in Land Use and 
Development

3. Legal strategies for Handling Bert Harris Act Claims from a 
Governmental Perspective



Bert Harris Act Procedures and Time Frames 

• 90 Days Before Filing Suit Property Owner Must:
• Present a Claim 
• In Writing
• To Head(s) of the Governmental Entity
• Include a written appraisal report that 

• Supports the Claim and 
• Demonstrates the loss in fair market value to the real 

property.
§ 70.001(4)(a), Fla. Stat. 



Bert Harris Act Procedures and Time Frames 

• Within 90 Days Receiving the Claim, the Government 
Entity Must:

• Make a Written Settlement Offer that 
• Provides Some Form of Relief (Waiver, Adjustment to 

Permit Standards, Mitigation, Etc.) OR 
• Offer to Take No Action. 

• Provide a Written Statement of Allowable Uses on the 
Property

§ 70.001(4)(c), Fla. Stat. 



Bert Harris Act Procedures and Time Frames 

• Within 1 Year of the Law or Regulation First Being Applied by the 
Government Entity, a Property Owner Must Bring a Claim. 
§70.001(11), Fla. Stat. 

• A Law or Regulation Is First Applied:
• Upon Enactment and Notice if the Impact of the Law Is Clear and 

Unequivocal and Notice Is Provided by Mail; OR 

• Upon Formal Denial of a Written Request for Development or Variance; OR 

• After Enactment of the Law, If the Property Owner Sends Notice to Stating 
that They Deem the Impacts of the Law to be Clear and Unequivocal

Note: If Property Owner Sends Notice of the Impact of the Law Being Clear 
and Unequivocal, the Government must respond in 45 days in Writing to 
Describe the Limitations Imposed on the Property by the Law.



Bert Harris Act Procedures and Time Frames 

• The one-year time frame within which a Bert Harris Act Claim must 
be presented is tolled if an owner seeks relief of a governmental 
action through lawfully available administrative or judicial 
proceedings. § 70.001(11)(b), Fla. Stat. 

• No cause of action exists for any law enacted on or before May 11, 
1995 or as to the application of any rule, regulation or ordinance 
adopted or formally noticed for adoption after that date. Any 
subsequent amendment to any such law, rule, regulation or 
ordinance gives rise to a cause of action only to the extent the 
amendatory language imposes the inordinate burden. § 70.001(12), 
Fla. Stat. 



Bert Harris Act Procedures and Time Frames 

• Within 15 days After the Claim Is Presented, the Governmental 
Entity Must Report the Claim:

• In Writing to the Department of Legal Affairs, and 
• Provide the Name, Address, and Telephone Number of the Contact 

Person for the Claim

• Within No Specified Time Period, the Government Entity Must 
Provide:

•  Written Notice of the Claim 
• To All Parties to Any Administrative Action that Gave Rise to the Claim
• To the Owners of Contiguous Real Property

§ 70.001(4)(b), Fla. Stat.



Bert Harris Act Procedures and Time Frames 

Governmental entity shall not be liable for compensation for 
an action of a governmental entity applicable to, or for the loss 
in value to, a subject real property more than once.§70.001(9), 
Fla. Stat. 

Pro Tip: make sure judgments are recorded and include a legal 
description.



Bert Harris Act - Common Misconceptions 
In Land Use and Development

1. No matter what changes are made to the law, you will be sued

2. We should plan zoning and comprehensive plan amendments 
to insulate from Bert Harris Act liability

3. The property owners have all the leverage 



Bert Harris Act - Legal Strategies for Handling 
Claims from a Governmental Perspective

1. Talk to Lawyers Early and Often

2. Once You Receive A Claim, Evaluate What Your Options Are 
Quickly

3. Make Your Response to Bert Harris Act Claims Detailed, It 
May Affect Your Ability to Recover Attorneys’ Fees 

4. Be Cautious on the Wording of the Statement of Allowable 
Uses.



Thomas Hawkins, JD, AICP



Protecting public 
interest often in 
tension with 
private property 
rights



• Governments regulate behavior to protect the public health, 
safety, and welfare.

• Harris Act does not remove this responsibility.

• Harris Act may require government pay property owners for some 
decisions.

Big idea…



• Categorical exemptions from Harris Act

• Organizing government actions by possible Harris Act liability
• Legislative, administrative, and quasi-judicial decisions

• Facial versus as-applied

• Speculative impacts

• Understanding the penalty
• No compensation for business damages

• No compensation for personal property

Outline



• Temporary impacts (less than one year)

• Moratoria okay!

• Nuisance abatement

• Remediation of noxious use

Categorical exemptions from “inordinate burden”



Organizing government actions by possible Harris Act 
liability

The term “action of a governmental entity” means a specific action of a 
governmental entity which affects real property, including acting on an 
application or a permit or adopting or enforcing any ordinance, resolution, 
regulation, rule, or policy.

-Florida Statutes § 70.001(3)(d)



• LEGISLATIVE → Governing body adopts standards to apply in the 
future

• QUASI-JUDICIAL → Group of government officials decide whether 
specific proposal to use land meets existing standards

• ADMINISTRATIVE → Individual government official decides whether 
specific proposal to use land meets existing standards

Land use decisions 101



• What legislative decisions are actions of a governmental entity?

• Comprehensive plan amendment (including change in future land use)

• Land development regulation amendment

• What is never an action of a governmental entity

• Deciding to not adopt a proposed change in law

• If someone applies for a change to the comprehensive plan or land 
development regulations, and government says no, this decision could 
never be an inordinant burden!

Legislative land use decisions



A law or regulation is first applied upon enactment and notice as provided 
for in this sub-subparagraph if the impact of the law or regulation on the 
real property is clear and unequivocal in its terms … . The property owner is 
not required to formally pursue an application for a development order, 
development permit, or building permit, as such will be deemed a waste of 
resources and shall not be a prerequisite to bringing a claim … .

-Florida Statutes § 70.001(11)(a)

Facial versus as-applied challenges



Facial versus as-applied challenges

• Amendments to Harris Act in Chapter 2021-203 Laws of Florida 
now allow facial challenges

• But, speculative impact is not an inordinate burden



Without the benefit of an actual development application and expert staff review to determine how the 
general requirement applies to a particular property, how can the impact of a density limitation be 
determined? It is common to find that a particular piece of property cannot develop to the maximum 
extent theoretically permitted by the code, when all of the setbacks, landscaping requirements, 
preservation of environmentally sensitive areas, traffic flow and parking requirements, etc., are taken into 
account. In that event, the financial effect of a downzoning could be overstated if it is measured with 
respect to the theoretical maximum density and not the density actually achievable on the property.

The actual achievable density cannot be known until one does the work of applying the regulations to the 
property. If claims are to be allowed under the act based on the mere enactment of a general density 
limitation, and the owner has not done this work, is the government now forced to site plan the property 
for the owner in order to figure it out? That seems to go beyond what should reasonably be expected of 
government....

-Susan L. Trevarthen, Advising the Client Regarding Protection of Property Rights: Harris Act and Inverse 
Condemnation Claims, 78 Fla. B.J. 61, 63–64 (July/Aug. 2004)



• Every quasi-judicial land use decision is an action of a 
governmental entity

• But, government must use strict scrutiny standard to make quasi-
judicial decisions

• Does (1) evidence exist (2) showing proposal meets existing standard?

• If standard already exists, quasi-judicial decision should not be 
inordinate burden!

Quasi-judicial land use decisions



• Exception is change in zoning designation of land

• This action may be an inordinate burden

“[W]e cannot accept the proposition that once the landowner demonstrates that the 
proposed use is consistent with the comprehensive plan, he is presumptively entitled 
to this use unless the opposing governmental agency proves by clear and convincing 
evidence that specifically stated public necessity requires a more restricted use. We 
do not believe that a property owner is necessarily entitled to relief by proving 
consistency when the board action is also consistent with the plan.”

-Bd. of Cnty. Comm'rs of Brevard Cnty. v. Snyder, 627 So. 2d 469, 475 (Fla. 1993)

Quasi-judicial land use decisions



• Every administrative land use decision is an action of a 
governmental entity

• But, government must use strict scrutiny standard to make 
administrative decisions

• Does (1) evidence exist (2) showing proposal meets existing standard?

• If standard already exists, quasi-judicial decision should not be 
inordinate burden!

Administrative land use decisions



• What is real property?

• What is fair market value?

Understanding the penalty



The term “real property” means land and includes any surface, subsurface, 
or mineral estates and any appurtenances and improvements to the land, 
including any other relevant interest in the real property in which the 
property owner has a relevant interest. The term includes only parcels that 
are the subject of and directly impacted by the action of a governmental 
entity.

-Florida Statutes § 70.001(3)(g)



Real property
Fixtures

Personal property



The award of compensation shall be ... the difference in the fair market 
value of the real property, as it existed at the time of the governmental 
action at issue … and the fair market value of the real property … as 
inordinately burdened … . [C]onsideration may not be given to business 
damages … .

-Florida Statutes § 70.001(6)(b)



Cost

Real estate appraisal approaches to value

Income 
capitalization

Sales 
comparison



• Penalty is change in market value of real estate following 
inordinate burden

• Limited to real estate, not personal property or business damages

• Appraisal must show market recognizes change

Understanding the penalty



Questions & Answers

Please submit questions for speakers using the Q&A button on 
your Zoom control panel. 
Keep questions succinct and, if possible, indicate who your 
question should be directed to.



Professional Certification Credits

For those that attend the live event, this webinar 
has been approved for credits for: 

• American Institute of Certified Planners 
(1.5 General, 1 Law CM # 929781) 

• Florida Bar (1.5 General CLE, #2410199N)

1000 Friends has not applied for credits for those who view this broadcast at a later time.

Find credits for past webinars at 1000fof.org/upcoming-webinars/credits 

https://www.planning.org/events/eventsingle/9297813/


Follow-up Survey, Certificate of Attendance

In the follow up email for the LIVE WEBINAR you will receive:
• A link to a brief survey to help us improve future webinars

You will also receive a certificate of attendance for this webinar, emailed 
to you within a couple of days post-webinar. Please email 
hbusch@1000fof.org if you do not receive a certificate within a week.

Information on professional certification credits for past webinars are available at
1000fof.org/upcoming-webinars/credits 

Email hbusch@1000fof.org with any questions about credits or your certificate.

mailto:hbusch@1000fof.org
mailto:hbusch@1000fof.org


Upcoming Webinars

Jan.

22

Feb.

19

• 2025 Florida Legislative Preview - (12:00 – 1:30 P.M. EST)

Dec.

11

• Live Local vs. Local Planning 

   - (12:00 – 1:30 P.M. EST)

Register for 
webinars here

1000fof.org/upcoming-webinars/

• Planning to Protect the Florida Wildlife Corridor 2.0 : 
What’s Sprawl Got to Do with It?- (12:00 – 2:00 P.M. EST)



Support 1000 Friends

DONATE
at www.1000fof.org/donate
(you may designate it for the DeGrove Webinar Fund)

SPONSOR
$250 to become a Webinar Sponsor
Please email hbusch@1000fof.org to learn more

1000FOF.ORG
Scan to donate

http://www.1000fof.org/donate
mailto:hbusch@1000fof.org


Questions & Answers

Please submit questions for speakers using the Q&A button on 
your Zoom control panel. 
Keep questions succinct and, if possible, indicate who your 
question should be directed to.
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